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0.
Introduction

During the past years we have all been building powerful digital libraries. We all share the experience of integrating electronic information and information services into classical collections and services. And we have all learned that the technical issues are by no means the only ones that need to be considered. With the emerging digital library, organizational issues need to be solved together with the technical issues. Change management, staff management, financial issues are also crucial, and last but not least the legal issues in the digital world demand solutions.

I am grateful for the opportunity to outline the legal issues for this LIDA conference and I appreciate your interest. I am offering a very pragmatic approach to the subject. Also, the legal framework I will outline is not complete.

· I can only cover some of the crucial issues in this presentation.

· The legal framework of the digital world is still emerging.

I shall focus on the following aspects:

1. Library rules extended to the digital library

2. Public Internet PCs

3. Copyright in the digital world

4. Licence agreements

1. Library rules extended to the digital library
Library rules designed for the classical library do not cover issues that occur up with the digital library. Our library rules need to be revised to reflect the legal situation and demands of the digital library.

At the basis of our library rules at Bochum University Library is the German Federal Information and Communication Services Law which was passed in 1997. The Information and Communication Services Law is the transformation into national law of a corresponding European guideline from 1996.

The law contains paragraphs on data security in information and communication services, especially the handling of user data and personalised transaction data, on the control of data protection through a data protection officer, on the digital signature, on the distribution of electronic information liable to have an undesirable influence on the moral development of young people, and on digital copyright.

In adapting the library rules to the needs of the digital library we mentioned data protection and web sites and information liable to have an undesirable influence on the moral development of young people (pornography, racism, propaganda, which are illegal). Since the library PCs are for information searching only, the library states explicitly that it does not want online-banking or online-shopping on its premises. Library staff are authorized to enforce discipline.

The library rules have to be reviewed by different institutions on campus; once they have passed the library committee, the senate and the university administration, they have legal status on campus. We are still in the middle of this process, which is tedious detailed work but we feel it is worthwhile.

2. Public Internet PCs
The public Internet PCs in the library and the information they allow access to are the most visible part of the digital library.  Librarians should be aware of the legal implications of the PC area in the library.

E-mail

We allow e-mail from the public PCs in the library only after the user has identified himself/herself through a chipcard and uses his/her own mail account. We do this because we cannot guarantee that our clients will refrain from sending hate mail or insults, which are criminal offences. On some PCs we have deactivated the mail functions of the browser software.

Internet discussion lists

Some libraries provide internet discussion lists as list owners. The library must not tolerate one participant in the discussion list insulting another participant. The listowner can be prosecuted if he fails to take measures to prevent future insults.

Unwanted media content

Libraries are obliged to prevent the use of media content liable to have an undesiderable influence on the moral development of young people. One solution is the installation of a filter software which excludes certain sites and entries. However, this solution is expensive and it needs a lot of care to keep it up to date.

3. Copyright in the digital world
New knowledge is produced on the basis of exisisting knowledge. It is in the common interest to make knowledge accessible. Libraries have the mission to provide access to a wide range of information. Libraries stand for the right of access to information. On the other hand, intellectual property has an economic aspect which also needs protection. Ideally, copyright should balance the interests of the property owners and property users.

On February 14, 2001, the European Parliament in Strasbourg passed the Guidelines for the Harmonization of Certain Aspects of Copyright and Related Right in the Information Society. The guidelines will be adapted to national law in all European member states within the coming 18 months. The emergence of these guidelines during the past years has been followed by the library world with some anxiety. Librarians felt that the tendency was to strengthen the position of the intellectual property rights owners.

The property rights owners, especially the International Federation of Reproduction Rights Owners and the financially strong music industry were lobbying powerfully. But the lobbying of information users and public information providers, among those libraries, was also well organised and eventually effective.

European libraries proceeded together through EBLIDA, the umbrella organization of European library associations. EBLIDA found more allies and lobbied from a common platform EFPICC/EBLIDA for the information users. EBLIDA coordinated the national library associations and provided them with current information. The library associations in turn supported EBLIDA through statements, press information etc.

On the day of the discussion in the plenum of the European Parliament, EBLIDA distributed 1000 balloons with the slogan: Keep the information society afloat. Media attention was high. The current version of the guidelines is a compromise trying to balance the conflicting interests. 

The most important controversal issues in a nutshell:

· digital copying for private use is o.k.

· online delivery of articles is part of the licence agreement: the publisher can charge a fee for the right to deliver electronic documents.

· a copyright fee is charged for electronic delivery to the end-user.

4. Licence agreements
Licences for individual libraries

In the classical library world libraries bought books to own them. In the digital world the library buys access to electronic publications for a certain period of time.

Access rights to an electronic product and usage rights of an electronic product depend on the regulations in the licence agreement for this specific product. 

If the publisher sends a text of a licence agreement, the library should see this as an invitation to negotiate the regulations for using this product. In many cases we receive a draft for a licence agreement and we can add minor changes. Most licence agreements are set up by lawyers. The publishers with their financial power and legal experts on the one hand and the librarians on the other hand are unequal partners. However, libraries are not powerless; the library should always try to defend the interests of its clients if changes in the licence agreement seem possible. 

Some publishers offer a web form which the library must fill in. The library can always send a second written contract (by fax or e-mail) in which it states that the agreement consists of the web form plus the additional text. 

Failing to sign a licence agreement or ignoring the regulations of the contract is no way to avoid the effectiveness of the regulations. Legally the library agrees to the licence regulations if it uses the product after having received the licence agreement.

Licence agreements usually contain the following aspects:

· preambel

· definition of terms

· choice of law

· place of jurisdiction

· contract partners

· restrictions of usage

· term period and terminability

· delivery and access to licenced material

· licence fee

· obligations of the licensee (library)

· fulfilment of contract

· guarantees, obligations, compensations

· influences beyond one’s control
· conferral of rights

· regulation in case of dispute

The library should not sign a licence agreement which: 

· is not based on the legal system and jurisdiction of the country in which the library is situated

· does not give permanent access to the licensed materials

· does not guarantee that the publisher owns the intellectual property rights

· holds the library legally responsible for any legal infringements

· contains a clause of non-cancellation

· contains clauses like adequate or reasonable effort / best effort

· does not give specific dates

· does not contain an all-inclusive licence-fee

· contains clauses that prohibit the cancellation of print journals

· contains non-disclosure clauses

The German Library Institute has developed a standard licence agreement which I am willing to share.

Consortia

During the past years several libraries in one region or one country have formed consortia to negotiate licences for electronic products with conditions that would not have been granted to individual libraries. 

The Digital Library NRW is based on licence agreements for electronic products negotiated for the academic libraries in the region, and our clients have profited from the expanded information access.

However, I would like to advise caution with licence agreements that „bundle“ all electronic journal titles from one publisher as a one-price package (e.g. Elsevier’s Science Direct package).

Access to the Science Direct package was initially purchased by 8 university libraries in the region Northrhine-Westfalia; with the financial support from the ministery in 2000 all Elsevier e-journals were accessible for all academic libraries in the region.

Our clients were using many of these e-journals heavily, although not all of them. I remember one scientist calling to suggest several titles from the Science Direct be cancelled. In exchange, he wanted some materials he and his colleagues needed more. I had to admit that out of this particular package individual journal subscriptions cannot be cancelled in their electronic format.

Negotiations for the subscription of the package in 2001 and onwards were extremely difficult and the demands impossible to fulfil. We simply did not have the money to guarantee annual price increases and a non-cancellation clause for the main library and all departmental libraries.

An equally uneasy feeling was caused by the fact that we would have given up the opportunity to select our electronic journal collection according to our needs.

We did not buy the package in 2001. We have offered our clients electronic document delivery, and we are working on a solution to buy individual journal titles in electronic format. Of course, we continue to subscribe to the journals in print format that our clients need most, but we are free to cancel a print subscription if we cannot afford the price.

5.
Conclusion
I shall not go into the legal aspects of building up a dissertation server, because in this area national law and national academic traditions play the crucial role. Nor shall I go into the legal aspects of digital archives. We have not collected enough experience with digital archives yet, and the legal framework has not yet taken its final shape.

However, I am convinced that these and other legal questions like authentification, digital signature, digital watermark etc. will become more relevant in the library world of the near future than we ever dreamt of in the classical library.
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